Minutes
State Election Commission Meeting
July 13, 2015

The State Election Commission meeting was called to order by Chairman
Kent Younce at 12:15 p.m., Central Standard Time, July 13, 2015. The
following members and staff were present: Chairman Younce;
Commissioners Barrett, Blackburn, McDonald, Wallace and Wheeler;
Coordinator of Elections Mark Goins, Mary Beth Thomas, General Counsel
for the Secretary of State and Kathy Summers, Elections Specialist.

Commissioner McDonald made a motion to adopt the minutes from May 4,
2015, Commissioner Barrett seconded the motion and the minutes were
unanimously approved. (Aye votes: Barrett, Blackburn, McDonald,
Wallace, Wheeler and Younce; No votes: None; Abstention: None.)

Commissioner Blackburn made a motion to adopt the minutes from June 22,
2015, Commissioner Wallace seconded the motion and the minutes were
unanimously approved. (Aye votes: Barrett, Blackburn, McDonald,
Wallace, Wheeler and Younce; No votes: None; Abstention: None.)

Commissioner Wheeler made a motion to adopt the minutes from June 30,
2015, Commissioner Barrett seconded the motion and the minutes were
unanimously approved. (Aye votes: Barrett, Blackburn, McDonald,
Wallace, Wheeler and Younce; No votes: None; Abstention: None.)

Commissioner Barrett made a motion pursuant to T.C.A. § § 2-12-101 and
2-12-106, seconded by Commissioner Wallace and unanimously approved
by the Republican members to accept the Republican nomination(s) for
county election commission appointments as submitted, and to leave the
nomination process open until 4:30 p.m. Central Standard Time Monday,
July 13, 2015. (Aye votes: Barrett, Blackburn, Wallace and Younce; No
votes: None; Abstention: None.) (See attached list of Republican

appointments made. )

Commissioner McDonald made a motion pursuant to T.C.A. § § 2-12-101
and 2-12-106, seconded by Commissioner Wheeler and unanimously
approved by the Democratic members to accept the Democratic
nomination(s) for county election commission appointments as submitted,
and to leave the nomination process open until 4:30 p.m. Central Standard
Time Monday, July 13, 2015. (Aye votes: McDonald and Wheeler; No
votes: None; Abstention: None.) (See attached list of Democratic
appointments made.)



Old Business

e Unisyn OpenElect 1.2 — Discuss Viewing of Voting Machines in
Vigo County, Indiana on May 5, 2015, for use of ballot on
demand and Unisyn OpenElect 1.3 upgrade. Todd Mullen of
RBM, who represents Unisyn Voting Systems, indicated the reason
for the visit was to view the ballot on demand portion of the machine.
Coordinator Goins indicated the machine was being marketed a little
differently than originally certified and therefore needed further
review. Commissioner McDonald reviewed the machines along with
Coordinator Goins and Chairman Younce. Commissioner McDonald
indicated the machine has features which he likes. He specifically
liked that a voter can view and verify their ballot before they take the
ballot to the election official to be counted. Commissioner McDonald
was concerned regarding the size of the ballot box which contained
voted ballot boxes. Mr. Mullen understood Commissioner
McDonald’s concerns and indicated the county election commission
should have had additional ballot boxes available to lock voted
ballots inside. Chairman Younce likes the voting machines and
indicates there is less waste with the ballots printed on demand.

Commissioner Wheeler made a motion to approve the Unisyn OpenElect 1.2
voting machine ballot on demand portion of the machine, seconded by
Commissioner Wallace and unanimously approved by all commissioners
present. (Aye votes: Barrett, Blackburn, McDonald, Wallace, Wheeler and
Younce; No votes: None; Abstention: None.)

® MicroVote Voting Machine — Infinity 4.1 — Request for approval
and use of firmware upgrade. — Coordinator Goins discussed this
request. MicroVote has received preliminary approval for Infinity 4.1
but has not received actual board approval. MicroVote will bring this
request back to the State Election Commission after final approval.
(See attached letter.)

New Business

e Joseph Johnston — Administrative Complaint — Mr. Johnston
has qualified as a write-in candidate for Metro Council at Large
for the August 6, 2015, Metro Nashville Davidson County General
Election. Mr. Johnson indicated this is a Petition for Declaratory
Order and not an administrative complaint and he wants the
commission to clarify the law. Mr. Johnson stated that TCA § 2-
7-133(i) deals with counting ballots and requires write-in
candidates to submit notification to the county election
commission to have their name counted. It is Mr. Johnston’s
desire that the county election commissions be required to notify



voters of write-in candidates and that the State Election
Commission require the counties, specifically Davidson County,
to provide such information to the voters.

Chairman Younce asked Coordinator Goins and Mary Beth Thomas,
General Counsel for the Secretary of State, if the State Election Commission
has the authority to require the county election commissions to do what Mr.
Johnston is requesting. Coordinator Goins indicated what Mr. Johnston is
trying to do is make a requirement or duty to post or instruction voters of
write-in candidates which goes beyond the law.

The State Election Commission went into Executive Session to discuss with
Mary Beth Thomas their duties related to Mr. Johnston’s request.

A motion was made by Commissioner Barrett and seconded by
Commissioner Wheeler to deny Mr. Johnston’s petition for Declaratory
Order due to lack of jurisdiction. The motion to deny was unanimously
approved. (Aye votes: Barrett, Blackburn, McDonald, Wallace, Wheeler
and Younce; No votes: None; Abstention: None.)

e Donna DeStefano — Tennessee Disability Coalition — Mrs.
DeStafano gave a presentation on web experience for persons with
disabilities. (A copy of the information provided is attached to the
minutes.)

e Jefferson County - State Election Commission members discussed
the request made by Charles Gibson, Administrator of Elections for
Jefferson County Election Commission. Mr. Gibson would like to be
excused from the 2015 Election Seminar.

A motion was made by Commissioner Wheeler and seconded by
Commissioner Blackburn to excuse Charles Gibson from the seminar. The
motion was unanimously approved. (Aye votes: Barrett, Blackburn,
McDonald, Wallace, Wheeler and Younce; No votes: None; Abstention:
None.)

e 2015 - TACEO - AOE Attendance Record — Attendance records
for those attending the 2015 Election Seminar were presented to the
commission.

A motion was made by Commissioner Wheeler and seconded by
Commissioner Blackburn to accept the attendance records for the 2015
Election Seminar. The motion was unanimously approved. (Aye votes:
Barrett, Blackburn, McDonald, Wallace, Wheeler and Younce; No votes:
None; Abstention: None.)

¢ Wendell Moore — ES&S - State Election Commission Policy for
Certifying Voting Machines — Mr. Moore discussed the voting
machine certification process and issues vendors have with getting



their voting machines certified in Tennessee. There are concerns
regarding finding elections which are not on the same day as
Tennessee elections and an election that would satisfy the
commission’s policy for certification.

Coordinator Goins said MicroVote also has concerns regarding the
certification process and MicroVote is suggesting the State Election
Commission move to an “end-to end regression test.” The end to end
regression test could be repeated for the State Election Commission to view
and the vendor would absorb the cost. Currently, MicroVote has a request
to provide Van Buren with voting machines to replace those destroyed by a
fire. MicroVote does not have certain components to build to the current
approved machine as the shelf life on certain components has expired. (See
attached letter.)

Chairman Younce suggested the commission set up a committee to review
the voting machine policy and named the following members to the
committee: Commissioner Donna Barrett, Commissioner Judy Blackburn
and Commissioner Mike McDonald. The Committee will meet on August
19, 2015.

e Unisyn OpenElect 1.3 — Todd Mullen of RBM, who represents
Unisyn Voting Systems, indicated OpenElect 1.3, has received
certification by the EAC and he has provided the commission with
letters of recommendation from other users in other jurisdictions for
approval. (See letters attached.)

Commissioner Wheeler made a motion to approve the upgraded Unisyn
OpenElect 1.3 voting machine, seconded by Commissioner Wallace and
unanimously approved by all commissioners present. (Aye votes: Barrett,
Blackburn, McDonald, Wallace, Wheeler and Younce; No votes: None;
Abstention: None.)

Coordinator Update

® Legislation Update — Coordinator Goins provided members with a
list of pending legislation. A copy of the pending legislation is
attached to the minutes.

e Sunset Hearing — The State Election Commission is set for Sunset
Review on August 19, 2015 at 9:00 a.m. central time. Coordinator
Goins provided the members with a copy of the questions and current
responses. A copy of the information provided is attached to the

minutes.

e Wayne Pruett — HAVA Coordinator — Coordinator Goins advised
Wayne Pruett is retiring and his last day will be at the end of the year.



Commissiorier McDonald requested a letter for State Election Commission
members to sign commending Mr. Pruett for his service. Chairman Younce
requested Mr. Pruett be invited to the next meeting of the State Election
Commission.

¢ Hamilton County - Ballot Bags — Hamilton County uses a separate
ballot bag than other counties and in the past their bags have been
approved under pilot project basis. Hamilton County would like to
have their bags approved for permanent use and would like to appear
at the next State Election Commission to address the commission.

The next regularly scheduled meeting is set for October 12, 2015 and will
be held in the William R. Snodgrass — Tennessee Tower, Nashville Room -
3™ floor at 12:00 Noon Central Standard Time.

Chairman Younce adjourned the meeting.
Respectfully submitted,

Zééj /0 /z_// ¥

/- A'om Wheeler, Secretary
( State Election Commission
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Donna Barrett

2225 SE Broad Street
Murfreesboro, TN 37127
(615) 896-5571

Judy H. Blackburn
1011 Heykoop Drive
Morristown, TN 37814
(423) 586-5828

Gregory M. Duckett, Esq.

350 N. Humphreys Blvd
Memphis, TN 38120
(901) 227-5233

Michael R. McDonald
1695 A.B. Wade Road
Portland, TN 37148
(615) 888-3081

State of _Tennessee

o)

State Election Commission
312 Rosa L. Parks Avenue, 7th Floor
Nashville, Tennessee 37243-1102

NOTICE

Jimmy Wallace

428 Wiley Parker Road
Jackson, TN 38305
(731) 668-2700

Tom Wheeler

1196 Blockhouse Valley Road
Clinton, TN 37716

(865) 548-6159

Kent D. Younce

423 Fairway Drive
LaFollette, TN 37766
(423) 871-0245

NOTICE IS HEREBY GIVEN THAT THE STATE ELECTION COMMISSION WILL
MEET MONDAY, JULY 13, 2015 AT NOON, CENTRAL DAYLIGHT TIME IN THE
NASHVILLE ROOM - 3¢ FLOOR, WM. R. SNODGRASS - TN TOWER
NASHVILLE, TN TO MAKE ANY COUNTY ELECTION COMMISSION
APPOINTMENTS PURSUANT TO TCA § § 2-12-101 AND 2-12-106, AND TO
CONDUCT ANY BUSINESS THAT MAY COME BEFORE THE COMMISSION AT
THAT TIME.

AND THE MEETING SHALL PROCEED ELECTRONICALLY.

Any individuals with disabilities who wish to participate in these
proceedings should contact the Department of State to discuss any
auxiliary aids or service needed to facilitate such participation. Such
initial contact may be in person, in writing, by telephone, or otherwise,
and should be made prior to July 13, 2015, to allow time for the
Department of State to determine how it may reasonably provide such
aid or service. Initial contact may be made with the ADA Coordinatot,
at Suite 700, William R. Snodgrass - Tennessee Tower, Nashville, TN
37243: (615) 741-7411, Tennessee Relay Center TDD 1-800-848-0298,
Voice 1-800-848-0299.

Contact for all other requests not listed above:
Elections Division — 615-741-7956



State of Tennessee
Department of State
Division of Elections
312 Rosa L. Parks Avenue
7™ Floor, William R. Snodgrass Tower
Nashville, Tennessee 37243
Phone: (615) 741-7956 Fax: (615) 741-1278

STATE ELECTION COMMISSION MEETING

July 13, 2015
NOON - Central Time
Nashville Room — 3" Floor - Wm. R. Snodgrass — TN Tower
AGENDA

Approve Minutes From:
e May 4, 2015 — Regular Meeting
e June 22,2015 — Telephonic Meeting
e June 30,2015 — Telephonic Meeting
County Election Commission Appointments Pursuant to TCA § § 2-12-101

and 2-12-106.

Old Business
e Discuss Vigo County, Indiana Election — Unisyn Voting Machine —

Open Elect version 1.2 — for use of ballot on demand.
¢ Unisyn Voting Machine — Open Elect 1.3 — Request for approval.
e MicroVote Voting Machine — Infinity 4.1 — Request for approval
and use of firmware upgrade.
New Business
e Joseph Johnston — Administrative Complaint
¢ Donna DeStefano — Tennessee Disability Coalition
e Jefferson County — Charles Gibson — Request to be excused from
TACEO Seminar.
e 2015-TACEO - AOE Attendance Record
e  Wendell Moore — ES&S — Regarding Certification Process
Coordinator Update

Next Meeting
e October 12, 2015 - Nashville Room — 3" Floor Wm. R. Snodgrass —

TN Tower — NOON — Regular Meeting
Adjourn




Vacant Status

Marshall

D Mike McDonald
R Donna Barrett

R

Total Vacancies: 1
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Holdover Status

Appointment  Reappointment

Fentress
D  Tom Wheeler
R Kent Younce

D Rodney W. Foy 9/17/2002 5/13/2013
D Yvonne McDaniel Gernt 5/9/2011 5/13/2013

Henry
D Greg Duckett
R Jimmy Wallace

D  Steven Wright 1/14/2013 4/1/2013
D  Sylvia C. Humphreys 5/19/1998 4/1/2013

White

D  Mike McDonald
R Kent Younce

D  James Allen Simpson 2/17/2004 4/1/2013
Total Holdovers: 5

Page 1



New Appointment Status ...

Appointment

Henrv D Greg Duckett / R Jimmy Wallace
D Sabra Fuller 7/13/2015
D Sylvia C. Humphreys 7/13/2015
Marshall D Mike McDonald / R Donna Barrett
R Jim Spires 7/13/2015

Total New Commissioners: 3

Page 1



COPY

Tre Hargett, Secretary of State
State of Tennessee

Division of Elections
312 Rosa L. Parks Avenue, 7" Floor

Nashville. Tennessee 37243-0305
615-741-7956

Mark Goins
Coordinator of Elections Mark.Goins@tn.gov

July 21, 2015

Chris Ortiz, Certification Manager
Unisyn Voting Solutions

2310 Cousteau Court

Vista, CA 92081

Dear Mr. Ortiz:
This letter is to inform you of the certification of the Unisyn OpenElect 1.3 (Modification),

bearing the EAC Certification Number: 04211950-1.3 by the State Election Commission on July
13, 2015. This is a software update for your voting machine which was previously certified on

June 18. 2012.

Thank you for your cooperation in the certification process.

Sincerely,

Wmﬁ er;/

Mark Goins
Coordinator of Elections

Attachment: EAC Certification Number 04211950-1.3

The Depurtment of Stale is un equal opporlunily, equal access, affirmative action employer
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Manufacturer: Unisyn Voting Solutions, Inc. Laboratory: NTS Huntsville

System Name: OpenElect Voting System 1.3 Standard: VVSG 1.0 (2005)
Certificate: 04211950-1.3 Date: 01/12/2015 :

Scope of Certification

This document describes the scope of the validation and certification of the system defined
above. Any use, configuration changes, revision changes, additions or subtractions from the
described system are not included in this evaluation.

Significance of EAC Certification
An EAC certification is an official recognition that a voting system (in a specific configuration or
configurations) has been tested to and has met an identified set of Federal voting system

standards. An EAC certification is not:
e An endorsement of a Manufacturer, voting system, or any of the system’s components.
e A Federal warranty of the voting system or any of its components.
e A determination that a voting system, when fielded, will be operated in a manner that
meets all HAVA requirements.
e A substitute for State or local certification and testing.
¢ A determination that the system is ready for use in an election.
¢ A determination that any particular component of a certified system is itself certified for

use outside the certified configuration.

Representation of EAC Certification

Manufacturers may not represent or imply that a voting system is certified unless it has
received a Certificate of Conformance for that system. Statements regarding EAC certification in
brochures, on Web sites, on displays, and in advertising/sales literature must be made solely in
reference to specific systems. Any action by a Manufacturer to suggest EAC endorsement of its
product or organization is strictly prohibited and may result in a Manufacturer’s suspension or
other action pursuant to Federal civil and criminal law.

System Overview:
The Unisyn OpentElect Voting System 1.3, herein referred to as OVS 1.3, is a modification to the

certified OVS 1.2. The OVS 1.3 Voting System is a paper-ballot based optical scan voting system
consisting of four major components:

1. OpenkElect Central Suite (OCS)

2. OpenElect Voting Optical (OVO)

3. OpentElect Voting Interface (OVI-7 or OVI-VC)
4. OpenElect Voting Central Scan (OVCS)

The Unisyn OVS 1.3 voting system Technical Data Package (TDP) was the source for much of the
information in this document.
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OpenElect Central Suite (OCS)

The OCS consists of the eight components running as either a front-end/client application or as
a back-end/server application: Ballot Layout Manager (BLM), Election Manager (EM), Election
Server (ES), Tabulator Client (TC), Tabulator, Adjudicator, Tabulator Reports (TR) and Software

Server (SS).

OpenéElect Voting Optical (OVO)
The OVO device is a precinct-level optical scan ballot counter (tabulator) designed to perform

the following major functions: ballot scanning, tabulation, and second chance voting.

The OVO is a full-page, dual-sided optical scan ballot system which scans and validates voter
ballots and provides a summary of all ballots cast. The election is loaded from the OVS Election
Server over a secure local network or via a USB thumb drive. On Election Day, an OVO at each
polling location scans and validates voters’ ballots, and provides precinct tabulation and
reporting. The OVO unit is also paired with the OVI for early voting to scan and tabulate early
voting ballots. OVO units can also be used at election headquarters to read absentee,
provisional, or recount ballots in smaller jurisdictions.

OpenElect Voting Interface (OVI)

The OVI supports both ADA and Early Voting requirements. The OVI enables voters during early
voting to cast regional ballots and voters with special needs to prepare their ballots
independently and privately on Election Day. The OVI unit features a 7-inch or optional 15-inch
full-color touch-screen display. The OVI will present each contest on the correct ballot to the
voter in visual and (optionally) audio formats. The voter with limited vision navigates through
the ballot using the audio ballot and the ADA keypad or touchscreen input to make their
selections. The voter validates his or her selections by listening to the audio summary, printing
the ballot, and inserting it into the OVO. Two OVI models are included in the OVS 1.3 voting
system, the OVI-7 which has a 7” LCD screen and the OVI-VC which has a 15” LCD screen.

The OVI facilitates special needs voters through a variety of methods including wheelchair
access, sip & puff, zoom-in ballot function, and audio assistance for the visually impaired. The
OVI provides for write-in candidates when authorized by the jurisdiction. Voters input
candidates’ names via the ADA keypad, touchscreen or sip & puff device. Each OVI can support
multiple languages for both visual and audio ballots, allowing the voter to choose their

preferred language.

OpenéElect Voting Central Scanner (OVCS)

The OVCS resides at election headquarters designated to read absentee, provisional, or recount
ballots in large jurisdictions, or read the entire election’s ballots at a central count location in
smaller jurisdictions. The OVCS also captures write-in data images and produces a write-in
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image report for manual processing upon request. The OVCS system consists of the following
components: OVCS Workstation and Canon DR-X10C Scanner.

Certified System before Modification:

Unisyn Voting Solutions OpenElect 1.0
Certificate ID: UNS10121966-OE

Unisyn Voting Solutions OpenElect 1.0.1
Certificate ID: UNS10121966-0OE-WI

Unisyn Voting Solutions OpenElect 1.1
Certificate ID: UNS10121966-0OE-1.1

Unisyn Voting Solutions OpenElect 1.2
Certificate ID: UNS10121966-0OE-1.2

Anomalies and/or Additions addressed in OpenElect 1.3:

The OVS 1.3 provides enhancements from the OVS 1.2 to the OVS 1.3 system. This update
includes functional and hardware modifications to the EMS, OVO, OVI, and OVCS.

Mark definition:

The Unisyn Open Elect system will consistently recognize a 1mm wide line across the full length
of the target area. Marks must be made with a marking device with sufficiently low reflectance
in the visible red band and is of sufficient density/color such that the scanner registers it as
black. Most blue, black and green ballpoint pens and markers also meet necessary reflectance

requirements and may be used.

Tested Marking Devices:
e BIC Grip Roller
e EF Felt Tip Pen

Language capability:
System supports Armenian, Cambodian, Chinese (Cantonese and Mandarin dialects), English,
Japanese, Korean, Russian, Spanish, Tagalog, and Vietnamese.

Components Included:
This section provides information describing the components and revision level of the primary
components included in this Certification.
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Pre-Voting

Election Server

Ballot Layout Manager
Define Election and
Produce Baliots

Election Manager

Set Election Options ‘ )
and Create Election Flle Election Loaded via
TM directly to OVDs

ovo
=~ 1 Election Loadad on Voting
¥, Voti ng Davices via Secure Network

ovo
Scans Baliot
Pages and
Recos:ds Votes 0V|-VC, ovi-7
Ballot Marking devices that
LP
Vol e provides printed Ballots using a

Voling Centers
2 varlety of Input devices:

ff""-; Touchscreen, Keypad, Sip and Puff

Remove afler

voling and
retumed to
Central Count
Bulk Scanner used
for Mall-In-Ballots,
Tabulator Provisional Ballots, % _Q
. and Recounls
Client Election
Insert Transport CD
Media to Store and
Upload Vote Files to
Central Database
Tabulator Reports
& ADJUDICATOR

Report Consolidated =
Election Evaluate and Update

Resully il
CD SwitchvHub Questionable or
Enonegux'sl:{l:rks on
Tabulator and ®
Database
Track Uploads and
Consolidated Results
System Software or Firmware Hardware Operating
. s Comments
Component Version Version System or COTS
OovO 1.3.0 Rev A E Linux CentOS
5.0, 6.3
OVI-7 1.3.0 Rev F Linux CentOS
5.0
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System Software or Firmware Hardware Operating T
Component Version Version System or COTS
OVI-VC 1.3.0 Rev A, B Linux CentOS
5.0, 6.3
OVvCs 1.3.0 ImageFORMULA | Linux CentOS
DR-X10C 57,65
Adjudicator 1.3.0
Ballot Layout 1.3.0
Manager
Common 1.3.0
(Library)
Election Manager 1.3.0
Election Server 1.3.0
OCS Installer 1.3.0
Regkey Builder 1.3.0
Software Server 1.3.0
Tabulator 1.3.0
Tabulator Client 1.3.0
Tabulator 1.3.0
Reports
OVCSs 1.3.0
Application
OVI Firmware 1.3.0
OVO Firmware 1.3.0
Scripter 1.3.0
Validator 1.3.0
Logger (Library) 1.3.0
COTS Components
CentOS Linux 5.0,5.7, 6.3, 6.5
Java JRE + 1.6.0_02
Unlimited
Cryptographic
Extension
Apache Tomcat 6.0.13
Application
Server
MySQL Database 5.0.45-7,5.1.71-1
JasperReports 2.0.5
Desktop for non- Dell OptiPlex
redundant
solutions
Desktop for Dell Precision
redundant
solutions
Canon Scanner Canon DR-X10C
Transport Media STEC- Industrial
Grade
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System Software or Firmware Hardware Operating
Component Version Version System or COTS o
Laptop Dell Latitude COTS
System Limitations
This table depicts the limits the system has been tested and certified to meet.
Characteristic Limiting Limit Comment
Component
Maximum Elections BLM 8
Maximum Precincts BLM 2000
Maximum Splits per Precinct BLM 9
Maximum Districts BLM 400
Maximum Contests per District BLM 20
Maximum Parties BLM 24
Maximum Parties in primary BLM 12
Maximum Parties w/ Straight Ticket BLM 12
Maximum District types BLM 25
Maximum Languages BLM 15
Maximum Ballot styles per Election BLM 400
Maximum Contests per Election BLM 150
Maximum Measures per Election BLM 30
Maximum Instruction Blocks per BLM 5
Election
Maximum Headers per Election BLM 50
Maximum Candidates per Contest BLM 120
Maximum Ballot Pages BLM 3
Maximum Votes for N of M BLM 25
Maximum Ballot sheets per OVO BLM 5000
Maximum Units simultaneously BLM 20
loading
Maximum Precincts initialized per BLM 30
OVO on Election Day
Maximum Precincts initialized per BLM 2000
OVI-7/OVI-VC on Election Day
Maximum Precincts initialized per BLM 2000
OVO/OVI-7/OVI-VC in early voting
Maximum 11" Ballot positions BLM 38x3 Limit
Maximum 14” Ballot positions BLM 50 x 3 Limit
Maximum 17" Ballot positions BLM 62x3 Limit
Maximum 19” Ballot positions BLM 70x3 Limit
Functionality

2005 VVSG Supported Functionality Declaration
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Feature/Characteristic Yes/No | Comment
Voter Verified Paper Audit Trails
VVPAT No Not applicable
Accessibility
Forward Approach No
Parallel (Side) Approach No
Closed Primary
Primary: Closed Yes
Open Primary
Primary: Open Standard (provide definition of how supported) A registered voter
may vote in any party
Yes primary regardless of
his own party
affiliation
Primary: Open Blanket (provide definition of how supported) No
Partisan & Non-Partisan:
Partisan & Non-Partisan: Vote for 1 of N race Yes
Partisan & Non-Partisan: Multi-member (“vote for N of M"”) board Yes
races
Partisan & Non-Partisan: “vote for 1” race with a single candidate Yes
and write-in voting
Partisan & Non-Partisan “vote for 1” race with no declared Yes
candidates and write-in voting
Write-In Voting:
Write-in Voting: System default is a voting position identified for Yes
write-ins.
Write-in Voting: Without selecting a write in position. No
Write-in: With No Declared Candidates Yes
Write-in: Identification of write-ins for resolution at central count Yes
Primary Presidential Delegation Nominations & Slates:
Primary Presidential Delegation Nominations: Displayed delegate Yes
slates for each presidential party
Slate & Group Voting: one selection votes the slate. No
Ballot Rotation:
Rotation of Names within an Office; define all supported rotation Yes Top to Bottom By
methods for location on the ballot and vote tabulation/reporting Precinct grouping
Straight Party Voting:
Straight Party: A single selection for partisan races in a general Yes
election
Straight Party: Vote for each candidate individually Yes
Straight Party: Modify straight party selections with crossover votes Yes
Straight Party: A race without a candidate for one party Yes
Straight Party: “N of M race (where “N”>1) Yes
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Feature/Characteristic Yes/No | Comment
Straight Party: Excludes a partisan contest from the straight party .
selection

Cross-Party Endorsement:

Cross party endorsements, multiple parties endorse one candidate. No
Split Precincts:

Split Precincts: Multiple ballot styles Yes
Split Precincts: P & M system support splits with correct contests and Yes
ballot identification of each split

Split Precincts: DRE matches voter to all applicable races. No
Split Precincts: Reporting of voter counts (# of voters) to the precinct Yes
split level; Reporting of vote totals is to the precinct level

Vote N of M:

Vote for N of M: Counts each selected candidate, if the maximum is Yes
not exceeded.

Vote for N of M: Invalidates all candidates in an overvote (paper) Yes
Recall Issues, with options:

Recall Issues with Options: Simple Yes/No with separate Yes
race/election. (Vote Yes or No Question)

Recall Issues with Options: Retain is the first option, Replacement Yes
candidate for the second or more options (Vote 1 of M)

Recall Issues with Options: Two contests with access to a second

contest conditional upon a specific vote in contest one. (Must vote No
Yes to vote in 2™ contest.)

Recall Issues with Options: Two contests with access to a second

contest conditional upon any vote in contest one. (Must vote Yes to No
vote in 2™ contest.)

Cumulative Voting

Cumulative Voting: Voters are permitted to cast, as many votes as

there are seats to be filled for one or more candidates. Voters are not No
limited to giving only one vote to a candidate. Instead, they can put

multiple votes on one or more candidate.

Ranked Order Voting

Ranked Order Voting: Voters can write in a ranked vote. Yes
Ranked Order Voting: A ballot stops being counting when all ranked e
choices have been eliminated

Ranked Order Voting: A ballot with a skipped rank counts the vote Yes

for the next rank.

8|Page




Feature/Characteristic

Yes/No

Comment

Ranked Order Voting: Voters rank candidates in a contest in order of
choice. A candidate receiving a majority of the first choice votes
wins. If no candidate receives a majority of first choice votes, the last
place candidate is deleted, each ballot cast for the deleted candidate
counts for the second choice candidate listed on the ballot. The
process of eliminating the last place candidate and recounting the
ballots continues until one candidate receives a majority of the vote

Yes

Ranked Order Voting: A ballot with two choices ranked the same,
stops being counted at the point of two similarly ranked choices.

Yes

Ranked Order Voting: The total number of votes for two or more
candidates with the least votes is less than the votes of the candidate
with the next highest number of votes, the candidates with the least
votes are eliminated simultaneously and their votes transferred to

the next-ranked continuing candidate.

Yes

Provisional or Challenged Ballots

Provisional/Challenged Ballots: A voted provisional ballots is
identified but not included in the tabulation, but can be added in the

central count.

Yes

Provisional/Challenged Ballots: A voted provisional ballots is
included in the tabulation, but is identified and can be subtracted in

the central count

Provisional/Challenged Ballots: Provisional ballots maintain the

secrecy of the ballot.

Yes

Overvotes (must support for specific type of voting system)

Overvotes: P & M: Overvote invalidates the vote. Define how

overvotes are counted.

Yes

Supported. Overvotes
are tabulated for each
office as an Over /
Under Vote report in
Vote Tabulation

Overvotes: DRE: Prevented from or requires correction of

overvoting.

Overvotes: If a system does not prevent overvotes, it must count

them. Define how overvotes are counted.

Overvotes: DRE systems that provide a method to data enter

absentee votes must account for overvotes.

Undervotes

Undervotes: System counts undervotes cast for accounting purposes

Yes

Supported.
Undervotes are
tabulated for each
office as an Over /
Under Vote report in
Vote Tabulation

9|Page




Feature/Characteristic Yes/No | Comment
Blank Ballots

Totally Blank Ballots: Any blank ballot alert is tested. Yes
Totally Blank Ballots: If blank ballots are not immediately processed, Yes
there must be a provision to recognize and accept them

Totally Blank Ballots: If operators can access a blank ballot, there .
must be a provision for resolution.

Display/Printing Multi-Lingual Ballots

Spanish Yes
Alaska Native (Other Group specified) No
Aleut No
Athabascan No
Eskimo No
Native (Other Group Specified) No
Chinese Yes
Filipino Yes
Japanese Yes
Korean Yes
Vietnamese Yes
Apache No
Cent/So American No
Cheyenne No
Chickasaw No
Choctaw No
Navajo No
Other Tribe-Specified No
Paiute No
Pueblo No
Seminole No
Shoshone No
Sioux No
Tohono O'Odham No
Tribe not specified No
Ute No
Yaqui No
Yuman No
Demonstrates the voting system capability to handle the designated

language groups

Default language (English) Yes
Secondary language using a Western European font Yes
Ideographic language (such as Chinese or Korean), Yes
Non-written languages requiring audio support Yes

10|Page




ALLAMAKEE COUNTY AUDITOR

——————— — 110 Allamakee St, Waunkon, IA 52172
Denise Beyer, Auditor PH: 563-568-3522 Fax: 563-568-4978
Chris Gavin, First Deputy Email: dbeyer@co.allamakee.ia.us

Kelly Ryan-Urell, Clatms Clerk
Janel Eglseder, Payroll Clerk

May 21, 2015

To Whom It May Concern:

Allamakee County, lowa owns the OpenElect Voting System, manufactured by Unisyn

Voting Solutions, Inc, which is supported by Henry M. Adkins and Sons, Inc. We
purchased the equipment in 2013 and have been very happy with the training and support
we receive, as well as how the equipment functions and the features that it offers.

We first used the OpenElect Voting System in September 2013 and have used the
equipment a total of 5 times with very successful results, including the November 2014
General Election, Most recently, we successfully used the newest software version, Version

1.3, for a Special election on May 5, 2015.

From public testing of our OpenElect Voting equipment to training of poll workers and on
to the polling sites, we are very pleased with the equipment. Along with the equipment,
Henry M. Adkins and Sons staff have proven to be very knowledgeable and experienced,

able to answer any question that comes up.

Please feel free to contact me if you need anything further.

Regards,

A’){’f-;’&éui_ /]L'l o\

Denise Beyer
Allamakee County Auditor and
Commissioner of Elections



WINNEBAGO COUNTY IOWA

~ Karla Weiss@winnehagocountyiowa,gov. :

LA WEISS = ,hubw.'

May 20, 2015

Dear Election Official,

Winnebago County, lowa located in Forest City, lowa has used the OpenElect Voting
System manufactured by Unisyn Voting Solutions, Inc; and installed and supported by
Henry M. Adkins & Sons, Inc. Henry M. Adkins & Sons has provided training and
election support services for our county for more than 10 years. Their support and ballot
printing services has been consistently of the highest quality. Their staff is very
experienced and knowledgeable of lowa election laws and practices.

We purchased the new OpenElect Optical Scan Voting system and software through
Adkins during 2012 and have utilized the system quite successfully over 10 elections
since that time including the Primary and General Elections in 2014,

The system has performed flawlessly and eliminates many of the issues we continued
to experience with our former optical scan system including a touch screen voting unit
for the ADA voter. Election preparation and post-election auditing is much simpler and

less time consuming.

The voters and election poll workers have taken to the new system quite seamlessly.
We are extremely pleased we made the switch to the new system.

Please feel free to contact me at any time.

Sincerely,

7/36& [ Werno

Karla Weiss
Auditor and Commissioner of Elections

Jane Langerud - Deputy Audicor ® Kris Wempen - Finanee Deputy * Chelsey Ostrander - Election Clerk

853412 * F 641.583.9302 ¢ 126 South Clarl Streer ® Forest City, 1A 30436 ¢ www.winnebagocountyiowa.gov



I
JlIﬂIlIIHHIllII

MicroVote

[
__1_||_|f__num|||u

= | GENERAL CORP. 2USJ 13 £MI0: LT

ELECTION SOLUTIONS

July 13, 2015

To: Tennessee State Election Commission

¢/o Mark Goins, Coordinator of Elections for State of Tennessee
Office of Tennessee Secretary of State Tre Hargett

Elections Division

Wm R.. Snodgrass — Tennessee Tower. 7" Floor

312 Rosa L. Parks Ave

Nashville, TN 37243

Dear State Election Commissioners:

MicroVote General Corporation has been a trusted vendor in the State of Tennessee for
over two decades and currently supports 45 Tennessee counties which utilize our Infinity
Voting System. Historically, MicroVote has successfully introduced two unique voting
systems and to each multiple upgrades and revisions. We view ourselves as a co-
operative partner with both state and county-level election officials assuring successful
and accurate elections. We respectfully ask that our positive history in Tennessee be
considered with the following suggestions regarding changes to the existing criteria in the
state’s voting system certification process, in particular the requirement to visit an out-of-
state jurisdiction’s use of a voting system prior to in-state certification.

Without an elaborate “pass/fail” examination by highly qualified persons, the out-of-state
observation renders itself to more of a tradition rather than a test of the voting system.
Therefore we suggest that the bar be raised to a higher level that incorporates the most
qualified experts, the federal testing laboratories. Near the final stages of laboratory
certification examination is a test known as the “end-to-end regressive test”. In simplest
terms, it is the point when the laboratory takes all the components of the voting system
(documentation, manuals, software, firmware, and hardware) and assembles all
components “independent” of the vendor and executes an election. Even though this test
is completed prior to the completion of the final report and Certificate of Conformance, it
could be repeated for the sake of State Election Commission (SEC) with the cost being
absorbed by the vendor. (If this suggestion is adopted, the observation could take place
prior to submission of the report, thus simplifying future Tennessee certifications). We
respectfully suggest this approach because it removes vendor influence, allows the state’s
examination board the opportunity to work directly with highly trained experts, and
demonstrate Tennessee specific elections (of their choice) with the volume of votes and
offices that would satisfy the commission. Since all federally certified laboratories are
outside of Tennessee (MicroVote uses NTS in Huntsville, Alabama), this higher-level

examination remains out-of-state.

6366 Guilford Avenue  Indianapolis, IN 46220-1750 317-257-4900  Fax 317-254-3269
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MicroVote believes that incorporating SEC observation of the higher-level “end-to-end
regressive test” with Tennessee specific election data exceeds current certification
requirements since multiple election types can be determined and examined by the SEC
independent of the vendor. However, if a field test is still required in conjunction with the
observation of a Tennessee specific “end-to-end regressive test”, MicroVote suggests an
in-state observation of an actual Election Day performance would be more valuable to the
SEC.

Again, we at MicroVote respectfully submit these suggestions and request that they be
considered with a degree of urgency. We currently have an existing customer who lost
their voting system due to a fire and have multiple other counties seeking an upgrade of
their voting system to the latest VVSG standard prior to the 2016 Presidential Election
cycle.

Sincerely,
William Whitehead

MicroVote Project Manager, State of Tennessee

6366 Guilford Avenue  Indianapolis, IN 46220-1750 317-257-4900  Fax 317-254-3269



Tre Hargett, Secretary of State
State of Tennessee @@ PV
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Division of Elections
312 Rosa L. Parks Avenue, 7" Floor

Nashville, Tennessee 37243-0305
Mark Goins 615-741-7956
Coordinator of Elections Mark.Goins@tn.gov

July 7, 2015

Joseph H. Johnston
P.O. Box 120874
Acklen Station
Nashville, TN 37212

Dear Mr. Johnson,

This letter is to advise you the State Election Commission will review your administrative complaint at
their meeting on July 13, 2015. Ihave attached the meeting notice and agenda for your review.

If you have any questions regarding the meeting location and time you may contact Kathy Summers at
(615) 253-4585.

Please contact me should you have additional questions.

Sincerely,

Ml Dor—

Mark K. Goins
State Coordinator of Electlons

Attachments: State Election Commission Meeting Notice
State Election Commission Agenda

MKG:krs



Before the Tennessee State Election Commission

'] i 1 I ﬂ ~ s}
Joseph H. Johnston, Write-In Candidate ) ! AU
for Councilman at Large, Metropolitan ) No.
Nashville, Davidson County ) L LED

MEMORANDUM IN SUPPORT OF
PETITION FOR DECLARATORY ORDER

Your Petitioner is a registered voter in Davidson County, Tennessee, and has
qualified as a write-in candidate under Tenn. Code Ann §2-7-133(i) for the office of
councilman at large in the August 6, 2015 general election. Your Petitioner is therefore
an “affected person” within the scope of the Uniform Administrative Procedures Act,
Tenn. Code Ann. §4-5-223 as it relates to the statutory restrictions on the rights of voters
to cast ballots for write-in candidates.

On May 18, 2015, your Petitioner filed this Petition for Declaratory Order with
the Tennessee State Election Commission, with a copy served on the Davidson County
Election Commission through the Metropolitan Legal Department.

1. The Issue

The issue is whether the State Election Commission and the Davidson County
Election Commission have a statutory duty to educate the public on the general
assembly’s mandate that limits the right to vote for a write-in candidate to those write-in
candidates who have pre-registered with the county election commission no later than
fifty (50) days before the election in question, and whether there is a statutory duty to
inform the general voting public of the names of those write-in candidates who have
complied with the requirements of Tenn. Code Ann. §2-7-133(i) to post their names at

every polling place.



II. The Law

Tenn. Code Ann. §2-7-111(a) provides in part that the officer of elections shall
have “voting instructions” . . . “placed in conspicuous positions inside the polling place
for the use of voters.” In addition, Tenn. Code Ann. §2-12-201(a)(12) provides that
election administrators have duties, which include:

“Having knowledge of all current laws pertaining to the election
process and any changes mandated by the general assembly, and apprising

the election commission, office staff, candidates, the press and the public I

general of this information”

At present the general voting population of Davidson County is not aware that
casting a vote for a write-in candidate who has not pre-registered with the County
Election Commission fifty (50) days before the election is a nullity and is not included in
the total number of votes cast for that particular office.

The restrictions on the right to cast write-in votes contained in Tenn. Code Ann.
§2-7-133(i) apply state wide and therefore the Davidson County Election Commission
has already determined that it has no authority to publish information regarding the
existence of this restriction on the right to vote, much less on how it applies in Davidson
County elections. [See Transcript, Sept 10, 2014].

Because of this lack of knowledge among the general voting public about the
restrictions on their right to cast votes for the write-in candidates, they are denied the
right to cast an informed vote and may unwittingly cast a vote that is a “nullity.”

Thus, the Tennessee State Election Commission has a statutory duty to inform the
general public about the restrictions on their right to cast votes for write-in candidates.

Failure to educate the public about these changes mandated by the general assembly

constitutes a breach of this statutory duty and amounts to a constructive fraud on those



voters who unwittingly cast votes for unqualified write-in candidates. Furthermore, this
statutory duty includes a duty to inform the voting public of the names of those qualified
write-in candidates who have pre-registered with the county election commission and the
office which they are seeking so that the voters can make an informed decision if they

choose to cast a write-in vote.

I11. Remedy Sought

Petitioner requests this Commission to issue a declaratory order under Tenn. Code
Ann. §4-5-223 to rule on the applicability of Tenn. Code Ann. 2-7-133(i) to elections
state wide in general and in Davidson County in particular; that this Declaratory Order be
posted in every polling place across Tennessee, including Davidson County; that the
names of qualified write-in candidates for election office be posted and placed in
conspicuous places inside polling places for use of voters as required by Tenn. Code Ann.
§2-7-111(a) and §2-12-201(a)(12).

If the Commission accepts the Petition, it must convene a contested case hearing
pursuant to Tenn. Code Ann. §4-5-223(a)(1) and issue a declaratory order subject to
review in the Chancery Court of Davidson County in the manner provided for review of
contested cases. Notice shall be given to the Davidson County Election Commission
pursuant to Tenn. Code Ann §4-5-224, supra.

IV. Procedures

Tenn. Code Ann. §4-5-223 provides as follows:

() Any affected person may petition an agency for a declaratory
order as to validity or applicability of a statute, rule or order within the
primary jurisdiction of the agency. The agency shall:

(1) Convene a contested case hearing pursuant to this chapter and
issue a declaratory order, which shall be subject to review in the chancery
court of Davidson County, unless otherwise specifically provided by



statute, in the manner provided for the review of decisions in contested
cases; or

(2) Refuse to issue a declaratory order, in which event the person
petitioning the agency for a declaratory order may apply for a declaratory
judgment as provided in §4-5-225.

(b) A declaratory order shall be binding between the agency and
parties on the state of facts alleged in the petition unless it is altered or set
aside by the agency or a court in a proper proceeding.

(c) If an agency has not set a petition for a declaratory order for a
contested case hearing within sixty (60) days after receipt of the petition,
the agency shall be deemed to have denied the petition and to have refused
to issue a declaratory order.

(d) Each agency shall prescribe by rule the form of such petitions
and the procedure for their submission, consideration and disposition.

Tenn. Code Ann. §4-5-224 provides in pertinent part:

(a) Whenever an agency is petitioned for a declaratory order, that
agency shall:

(1) Submit electronically to the secretary of state the notice of
hearing for publication in the notice section of the administrative register
web site and, if a statute applicable to the specific agency or a specific rule
or class of rules under consideration requires some other form of
publication, publish notice as required by that statute in addition to
publication in the notice section of the administrative web site; and

(2) Take such other steps as it deems necessary to convey effective
notice to other agencies and professional associations that are likely to
have an interest in the declaratory order proceedings.

(b) Such notices shall include specific information relating to the
declaratory order request, including, but not limited to:

(1) Name of petitioner and an explanation of whom such person or
entity purports to represent;

(2) A summary of the relief requested, including the specific nature
of the requested order, and the conclusion or conclusions the petitioner
requests that the agency reach following the declaratory proceeding; and

(3) A detailed outline and summary of the statutes or regulations
that the agency is called upon to interpret or upon which it is to rule.

(c) Notwithstanding §4-5-223(a)-(c), except in the case of an
emergency proceeding that meets the conditions of §4-5-208, no
declaratory order proceeding that calls for a title 63 agency to rule on the
meaning of any provision of a licensee’s professional licensing act may be
set until at least forty-five (45) days after the notice required by this
section has been filed with the secretary of state.



CERTIFICATE OF SERVICE

I hereby certify that the foregoing document has been served upon the following
on this ij'day of July, 2015 via hand delivery:

Nicki Eke, Esq.

Metro Legal Department
Metropolitan Courthouse
Nashville, Tennessee 37201

Jim DeLanis, Esq.

Tricia Hearzfeld, Esq.

Jennifer Lawson, Esq.

A.J. Stalling, Esq.

Kent Wall, Administrator

Davidson County Election Commission
800 2™ Avenue South

Nashville, Tennessee 37210

Mr. Ronald Buchanan
Chairman, Davidson County
Election Commission
800 2™ Avenue South
Nashville, Tennessee 37210

;l_y’&l;jah H. Johnston’
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2-7-132. Completion of duplicate tally sheets — Certification — Final

PROCEDURE AT THE POLLING PLACE

2-7-133

proc’lamation of vote.

Cited:
King v. Sevier Counly Election

5.W.ad 37, 2008 Tenn. ApP- LEXIS 443 (Tenn.

Comm’n, 282 Ct. App. July 31, 2008).

2-7-133. Ballots which may be counted.

(a) Only pallots provided in accordance with this title may be counted. The

judges shall write «yoid” on others and sign them.
(b) If the voter marks more names than there are persons to be elected to an

office, or if for any reason it

office to be filled or on a que

office and shall be marked

is impossible to determine the voter’s choice for any
stion, the voter’s ballot shall not be counted for such
«Uncounted” beside the office and be signed by the

judges. It shall be counted so far as it is properly marked or S0 far as it is

possible to determine the voter’s choice.
(¢) ftwo (2) ballots are rolled up together or are folded together, they shall

not be counted. The judges
them.

shall write on them “Void” and the reason and sign

(d) Any ballot marked by the voter for ;dentification shall not be counted.
The judges ghall write on it “Void” and the reason and sign it.

(e) Ballots which are not counted

shall be kept together and shall be

pundled separately from the ballots which are counted.
(H Notwithstanding any other provision of law to the contrary, a vote ghall

be counted if & recount
following conditions:

is undertaken on & punchcard pallot under the

(1) When at least two (2) corners of the chad are detached;
(2) Light is yisible through the hole; or

(3) An indentation of

the chad from the stylus or other object is present

and indicates 2 clearly ascertainable intent of the voter to vote.

(g) Notwithstanding an
marks a paper or 0P

appropriate mark within

y other provision of law to the contrary, if a voter

tical scan ballot with a cToss, “x7, checkmark or any other

the square, circle or oval to the right of the

candidate’s name, OF any place within the space - which the name appears,

indicating an intent to vO

whose name it 18 opposite. 8]

te for that candidate, 1t 18 & vote for the candidate
pderlining or circling the candidate’s name would

also constitute 2 vote. Any apparent erasure of a mark next to the name of &
candidate may not be counted as & vote for that candidate if the voter malkes
another mark next to the name of one (1) or more different candidates for the

same office and counting of the

cast for the office.

mark would resultin an excess aumber of votes

(h) If a voter casts more than one (1) vote for the same candidate for the

same office, the first vote

(i) Any person attempting to be electe
notice requesting such person’s ballots be counted in each county 0

;s valid and the remaining votes are invalid.
d by write-in ballots shall complete a
£ the district

no later than twelve o’clock (12:00) noon, Prev ailing time, fifty (50) days befqre

the general clection. Such person S
where such notice Was completed and timely gled. The notice
prescribed by the coordinator of elections and shall not require gignatures of

hall only have votes counted in counties
hall beon 2 form




2-7-137 ELECTIONS 106

any person other than the write-in candidate requesting ballots be counted.

The coordinator of elections shall distribute such form to the county election
commissions. Upon timely receiving the notice required by this subsection (i),
| the county election commission shall promptly inform the state coordinator of
clections, the registry of clection finance, as well as all other-candidates
d election. A write-in candidate may withdraw the

the original notice

participating in the affecte
notice by filing a letter of withdrawal in the same manner as
was filed no later than the £fth day before the election.

[P
History. Effective Dates.
Acts 1972, ch. 740, § L; T.C.A., § 2-733; Acts Acts 2005, ch. 302, § 3. July 1, 2005.
2001, ch. 413, § 1; 2001, ch. 465, §§ 2-4; 2003, Acts 2007, ¢h, 125, § 10. July 1, 2007.
“h. 307, § 4; 2005, ch. 302, § 1; 2007, ch. 125, Acts 2008, ch. 928, § 18. July 1, 2008.
§ 6: 2008, ch. 928, § 15: 2009, ch. 218, § 6. Acts 2009, ch. 218, § 10. July 1, 2009.
Amendments. Attorney General Opinions.
The 2005 amendment added the last sen- Notice requirement for write-in candidates is
tence in @). constitutionally ~ defensible, 0OAG 04-023
The 2007 amendment substituted “Gfty (50) (2/12/04).
days before the general election” for “twenty  (jted: .
(20) days before the g'engral election” at the end King v. Sevier County Election Co mm'n, 282
of the first sentence in (0. S.W.3d 37, 2008 Tenn. App. LEXIS 443 (Tenn.
The 2008 amendment added the last sen- (Ot App. July 31, 2008).

tence of ().

The 2009 amendment inserted “twelve Collateral References.
o’clock (12:00) noon, prevailing time,” in the Challenges to Write-in Ballots and Certifica-
first sentence of G)- tion of Write-in Candidates. 75 A.L.R.6th 311.

2.7-137. Items to be locked 1 ballot 1 jon ol the

completed t?lly sheets.

Section References.g/'f
This segtion is referred to in § ) -7-139.

certain inactiye voters. )

(2.109, 2-2-129, 2-2-130, 2 -109, 2-6-202, /—7-

e
112, 2-7-115. /

ces.
s section is referre to in §§ 2-2-106,

s for certain agtive voters. /
I

stion to Section ferences.
This section is refy

2-7-142. [Re .
/
punchcard sys;ﬁlem of voting, Was repealed by

Compiler’s Nofes. /
Former § 2-4-142 (Acts 2001, chy 465, § 5), Acts 2009, 218, § 7, effecfive July 1, 2009.
concerning noftices for polling placegs utilizing a '
CHAPTER §
ULTS
f

/ DETERMINATION OF RES
{

Section ]
9.8-101. Meeting of county election commission following election.

9.8-104. Comparing votes from tally tapes to tabulated election results.
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2-7-110 ELECTIONS 150

plaint, the contestant failed to ' s of the complaint were inguf-
that a purge of those ballots i éhdw, district-wide, that the election
2 Lneated by fraud or illegality as to
Hu vhe results i ply uncerfain-or—to—
apt the will of the electorate. Forbes v. Bell,
65 W.2d 716 (Tenn. 1991).

cen gpened and that the
faber on the seal with
mbers written pn the

it is properly arrang
£ the numbey on the seal and the

then open the goor
at it

000) and shall ajgo allow the wa
ificAte showing the gelivery of the key
r registered oo

at all the counteys
placed in the mgchine.
any counter j

(000) and if it 18
i Lo in time to adjust the
the polls, th ‘ndges shall immediately
number, if any, of such -
on, and shall sign and post 1
it shall remain throughout

the statement on
the election day. In filling out tke they shall subtract such number

| from the number then registered on Su¢ counter. [Acts 1972, ch. 740, § 1
TC.A., § 2-710.]

4 Collateral References. Conduct of election
. &= 144.197-234.

2.7-111. Posting of sample ballots and instructions — Arrangement
of polling place — Restrictions. — (a) The officer of elections shall have the
sample ballots, voting instructions, and other materials which are to be posted,
placed in consplCuous positions inside the polling place for the use of voters.
The officer shall measure off one hundred feet (100") from the entrances to the
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151 PROCEDURE AT THE POLLING PLACE 2-7-111

puilding in which the election is to be held and place poundary signs at that
distance. :

(b)(1) Within the appropriate boundary as established in subsection (a), and
the building in which the polling place is located, the display of campaign
posters, signs or other campaign materials, distribution of campaign materi-
als, and solicitation of votes for or against any person, political party, or
position on a question are prohibited. No campaign posters, signs or other
campaign literature may be displayed on or in any building in which a polling
place is located.

(2) Except in a county with a population of not less than eight hundred
twenty-five thousand (825,000) nor more than eight hundred thirty thousand
(830,000) according to the 1990 federal census or any subsequent federal
census, a solicitation or collection for any cause is pro ibited. This does not
include the normal activities that may occur at such polling place such as a
church, school, grocery, ete.

(3) Nothing in this gection shall be construed to prohibit any person from
wearing a button, cap, hat, pin, shirt, or other article of clothing outside the
established boundary but on the property where the polling place is located.

(¢) The officer of elections shall have each official wear a badge with that
official’s name and official title.

(d) With the exception of counties having 2 metropolitan form of govern-
ment, any county having a population over six hundred thousand (600,000)
according to the 1970 federal census or any subsequent federal census, and
counties having a population of between two hundred fifty thousand (250,000)
and two hundred sixty thousand (260,000) by the 1970 census, any county may,
by private act, extend the one hundred foot (100" boundary provided in this
section. [Acts 1972, ch. 740, § 1; TC.A, § 9.711; Acts 1980, ch. 543, §§ 1, 2;
1987, ch. 362, §§ 1,2, 4; 1993, ch. 465, 88 1,2 1993, ch. 518, §§ 11, 21 1994,
ch. 582, § 1; 2003, ch. 307, § 6.1

Compiler’s Notes. This section was held entrances to the building in which the election

unconstitutional in Freeman 0. Burson, 802 was to be held and to place boundary signs at
S.W2d 210 (Tenn. 1990). See heading “Consti- that distance.

tutionality” under Notes to Decisions. However, Effective Dates. Acts 2003, ch. 307, § 7-
the decision by the Tennessee supreme court  July 1, 2003.

was reversed on appeal by the United States Cross-References. Violation of this gection
supreme court on May 26, 1992. See Burson v- 5 misdemeanor, § 9.19-119.

Freeman, 504 U.S. 191, 112 8. Ct. 1846, 119 L. Section t0 Soction References. This sec-
Ed 2d 5 (1992). tion is referred to in §§ 2.3-108, 2-19-119.

For tables of U.S. decennial populations of giiva 4
Tenn. - Vi ; Attorney General Opinions. Extension of
plemszte_)e counties, see Volume 13 and its SUP~  poupdary at polling place prohibited, OAG 97-
Amendments. The 2003 amendment de- 128 (9/22/97)- . : . ,
leted the former last sentence in (a), which The 100 foot campmgn-ﬁ_'ee" zone on election
provided for counties with certain populations day does not extend to private property adja-
where the officer of elections was required to cent to and within 100 feet of the entrance to

measure off three hundred feet (300°) trom the the polling place, OAG 02-118 (10/24/02)-
NOTES TO DECISIONS

1. Constitutionality. intimidation and fraud. Some restricted zone
The exercise of free gpeech rights conflicts  around polling places is necessary to protect
with another fundamental right, the right to that fondamental right. Given the conflict be-
cast a ballot in an election free from the taint of tween these two rights, requiring golicitors to
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NOTES TO DECISIONS

election finangé, an Internet
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History. Effective Dates.

Acts 2004, ¢h. 898, § 1. Acts 2004, ch. 898, § 2. June 8, 2004.

— ——— earrz
REGISTRARS

2.12-201. Employment of election administrators and clerical assis-
tants.

(a) The commission shall appoint an administrator of elections who shall be
the chief administrative officer of the commission and who shall be responsible
for the daily operations of the office and the execution of all elections. The
duties of the administrator of elections may, upon the administrator’s discre-
tion, be performed by a designee. Such duties include, but are not limited to,
the following: -

(1) Employment of all office personnel; after July 1, 2011, administrators
of elections may not appoint or hire, except in the event of and during an
emergency, members of the county election commission, or Spouses, parents,
brothers, sisters or children, including in-laws of commission members or
spouses, parents, brothers, sisters or children, including in-laws of the
administrator of elections’as deputies, clerical agsistants, absentee voting
deputies, machine technicians, poll officials or as members of the absentee

counting board; ‘
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(17) Upon request, assist the:
(B) County legislative body;
(D) Members of
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(b) [Deleted by

ELECTIONS

annual operating budget and presentation of sucH
budget to the election commission for approval;

annual budget to the county commission O other legislative body fo
any supplies necessary for the operation
of the election commission office and the conduct of all elections;
f voter registration files, campaign

required by this
(6) Conducting of instruction class

(7) Preparation of all notices for publication required by this title;
(8) Preparation and maintenance of all fiscal
daily operation of the election commission

the current fiscal budget;
(9) Compilation, maintenance and

aspects of the electoral process on all governmental levels;
(10) Promotion of the electoral process
functions, Press releases

seminar and other educational seminars,
knowledge beneficial to the administration of the
office or to the electoral process;

(12) Having knowledge of all current laws pertaining to the election
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he United States census bureau.

2013 amendment, effective April 25, 2013.]



BEFORE THE TENNESSEE STATE ELECTION COMMISSION
Joseph H. Johnston, Write-In Candidate )

for Councilman at Large, Metropolitan ) No.
Nashville, Davidson County )

NOTICE OF FILING
CONDENSED TRASCRIPT
AS PART OF ADMINISTRACTIVE RECORD

To All Counsel of Record:

Please take Notice that Petitioner Joseph H. Johnston is hereby filing a copy of a
condensed transcript of an excerpt of the Davidson County Election Commission
Meeting, September 10, 2014, wherein the Davidson County Election Commission
considered the questions raised as to the duty to educate the public about Tenn. Code
Ann. §2-7-133 and the statutory limitations imposed on the right to cast write-in votes.
[Transcript attached as Exhibit A hereto].

The Davidson County Election Commission stated that it had no authority to
interpret a statute that had State wide application and that these questions should be
decided at the State level. [Trans. pp. 22-26].

Petitioner requests that the transcript be made part of the Administrative Record
in support of his Petition for Declaratory Order whether or not Petitioner is granted an
Administrative Hearing as provided by Tenn, Code Ann. §4-5-223 and §4-5-224. [See

L5

copies attached as collective Exhibit B].
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Excerpt of Davidson County Election Commission Meeting

September 10, 2014

DEBRA R. CARNEY, RPR, LCR, CCR
Accurate_cCourt Reporting
The Pilcher Building
144 second Avenue North, suite 230
Nashviile, TN 37201
(615) 244-DEPO or 244-3376

APPEARANCES

pavidson cCounty Election Commission:

Also Present:

fonald B, Buchanan, Chairman
Kent wall, Administrator

Nicki Eke, Metropolitan counsel
Jim QeLanis. Commissioner
Tricia Herzfeld, commissioner
Jennifer Lawson, Commissioner
A. 2. Starling, commissioner

Joseph Johnston, Esquire

2400 crestmoor Road
Nashv111e,dTN 37215

- an -

pavid Cheatham, Esquire
Cheatham, Palermo & Garrett Law
109 Jennings Street

Franklin, TN 37064
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(The pavidson County Election Commission
meeting convened on September 10, 2014, at 3:00 p.m., at
1417 Murfreesboro pike, Nashville, Tennessee. said
meeting was conducted as follows:}

MR. CHAIRMAN: Welcome to our meeting. we're
glad to have you. You don't just have to come and
You can come any time you want to.

Thank you, Your Honor.

complain.
MR. JOHNSTON; with me
today 1s Mr. penty Cheatham, also an attorney who had a
similar experience and complaint, but we appreciate the
opportunity to address the Commission with our concerns.
MR. CHAIRMAN: Thank you. We are going to take
you aut of order so we don't take up all of your time and
your attorney's expense listening to matters that are

mundane. So if -- 1f you would 1ike to address us with
your complaint or your attorney, either one, I wi1l be
glad to hear what you have to say, and then we will
discuss it.

MR. JOHNSTON:
all, Mr. cheatham is not my attorney in this action. He

actually -- when he found out what I had done and he

Thank you, Your Honor. First of |

related to a similar experience that he had had, he has
prepared his own complaint, which if the Commission will
indulge us just a few minutes, I'm sure he can explain

very briefly.

what we have here is an administrative
complaint addressed to this commission because you have
jurisdiction over Davidson County. It was my experience

in the August 7th election that there were a number of

vacancies of positions that were open that only had one
candidate, and there was an opportunity for a write-in, |
and there must have been at least a dozen or more.

The problem that I had experienced before was
that I knew that 1f I voted for, not the candidate, but
wrote in somebody, unless that person had preregistered
with the Election commission 50 days before the election,

my vote would not be counted. So I asked the officer for

the poll if there was a list of qualified candidates who

had, in fact, complied with the statute. And she said,
"well, I have seen the 1ist, but I don't’hive a copy of

it.” well, I was in a position where I conld not make an

informed vote with respect to afybody thatimight be

qualified to run against those é?ndidatea_ihat were

running in the polls. ©

one example of how this can cads2 problems,
judge casey Moreland got into some d1ff1é&§ty. which is
not uncommon for judges from time to time}l But 1t became
very controversial, and his -- his problém>developed less

than 50 days before the election. And so even though a

number of people were upset with him running for

pages 1 to 4
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re-election, he was unopposed and nobody could run
against him because they hadn't qualified under this
50-day rule.

so what I have asked the Commission to consider
doing is to direct the administrator here to do two
things. one is to post 1nstructions for -- at every
polling place explaining the significance of the statute
that regulates the write-in votes, write-in candidates.
And, secondly, to have a 1ist of those candidates that
have qualified for various offices that are not on the
ballot, but at Teast they would have that information
avatlable to them through the poll workers so that when
they were -- when they asked about how to do a write-in,
the pol1l workers could explain to them, "well, you can
write in, but these are the only people that are
qualified for that."

To -~ to continue to have elections without
that additional explanation, I would contend is really
deceptive and works what we call constructive fraud on --
on the electorate. It may not make a difference in the
outcome of the election generally, but, occasionally, you
are going to have votes that are so close that people
voting for a write-in, not knowing that their votes won't
be counted at all, reduces the total number of votes that

wi1l be counted. And in a very close election, that

could make a difference.

So I appreciate your -- your l{stening to this
complaint., And the easiest thing to do would be just to
direct the administrator of elections to just follow the
statute and provide the instructions and 1ist for the

next election. I would Tike to defer to Mr. Cheatham for

a few minutes, and he can explain his concerns.

MR. CHEATHAM: I just want to say this, that
this 1s something I became aware of, I think, Monday
because I just got back from vacation. I met with Joe.
He told me about it. It was a light to me because I
didn't understand -- I didn't know we had this write-1n
Taw that had been written, I understand, by the
TegisTlature in 2003 that says that if you -- it changes
the Jaw. I mean, I am 72 years old, and I always
understood that the purpose of that write-in was where
somebody had not qualified to run for whatever reason,
you could vote for them by casting a write-in ballot.

But this statute that the legislature passed in
2003 changes all this in that now no write-in vote is
counted unless you have registered 50 days before the
election as a write-in candidate, And so if you vote for
somebody as a write-in -- in 2012, the 2012 primary, I
went, I looked through the ballot and when I got down to

the bottom, I got to the democratic executive committee.

ACCURATE COURT REPORTING (615)244-DEPQ or 244-3376
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I had served on the democratic executive committee, been

elected to it, 1974, 1980, 1984 and -- and all up to

1692, 1In '92 I said -- I think a friend of mine wanted

to run, a younger attorney said he wanted to run. I

I will let you run for it." i

said, "well, I won't run.
[

and I dropped out, and I have been dropped out since.
gut when I saw -- in 2012 I saw the ballot.

indicated nobody had qualified for committeeman or

So I wrote -- I

So I

It |

committeewoman from the 25th district.
saw that I could type in a name, write in a vote.

typed my name in. I type my wife's name in as

committeewoman since I thought there was no candidate for

that, and I never heard anything more. And I thought,

well, maybe I didn't get enough votes.
I hadn‘t thought a thing about

Maybe somebody

else got written in more.

it after that, :
so 1n 2014 1 see the same thing had happened.

I went to the polling place, Tooked at the ballot, and it

indicated nobody had qualified for the committeeman or

committeawoman for the democratic executive committee,

so I type it again. I had told my wife about this in

2012, So she marked her ballot too the same way, and the

machines, computerized machines we have make it easy to

write a name 1n, type it in. But nobody told me that

T don't know whether anybody qualified for that.

But it was strange to me because the way this
Jaw works, if you -- if you gualify -- say there 1s an
office nobody is qualified for 1ike these committee
positions. You can go to the register’'s office, register
as a qualified write-in vote, and you can vote for
yourself and get elected and nobody can defeat you
because if you are the only qualified write-in person,
Any write-in votes for anybody

so somebody could get 10,000

that one vote counts.

else don't even count.
votes, write-in votes, and none of them would count.

that one person who registered would get hisrgge vote and
so it's a sham election the way this thidg works.

And then in addition to tnqt, as Ifﬁéderstand
it, the Commission takes the positidn that they don't
have any duty to inform the voters &s to whozi§ |
qualified. well, that makes it even worse bggguse if you
don't even know who is qualified, ié you go to: the polls
and somebody has qualified as a wrife-in candﬂiate s0
that you know you can vote for that person aggit wiTl be
counted, then -- then you ought to be able to do that if
But you can't if they are not

And

win.

you want to do it.
informed -- 1f you are not informed, and you won't be

informed.
In other words, you have got two classes of

Pages 5 to 8
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gualified voters here. one is the ones that are getting
the petition, 50 signatures or 25 signatures, turn it in,
get qualified, get on the ballot. Then there is this
other stealth candidate who's on the ballot who's really
gualified because he's registered, but he is not on the

ballot, and the voters don't even know he exists. They

don't even know they can vote for him.

so I think the commission, of course, doesn't |

have any authority as far as this law is concerned. I

mean, to me, it ought to be declared unconstitutional

W e N UM A W N R

10

because 1t makes for sham elections. And, again, it goes

against what we've always understood to be a write-in
candidate.

In other words, what is a write-in? A write-in
is somebody who you write in who didn't qualify as a
a candidate for whatever reason
and so, you know, now there is only
one qualified write -- there is only -~ 1f you register,
then you are a qualified write-in voter [sic], but nobody
Again,

voter -- I mean, as

previously. And --

else 1s. So you have got a different class.

you've got a qualified voter -- I mean, qualified
candidate who qualified by registering, and the voters
don't even know he exists. They don't even know that

they can vote for him,
so -- so at the very least, the Commission

10

ought to educate the voters on that -- that there is --
you know, that only a person who 1s registered can -- can
cast a -- you can only cast a vote for somebody who is
registered as a write-in voter, and all others will not
be counted because you have got, 1ike I say, machines
that make it easy to write somebody's name. You Jjust
type the name 1n, the way the machine -- the way the
ballot is in the machine,

But as I say, you are not told that's not going
to count, and you are not told that you could make a vote
for somebody that would count. So I think that the
public should be informed and the voters should be
otherwise, we are going to have sham

we may already have had some, as far as I
I mean, somebody could have

informed.
elections.
know, for this office.
qualified. I don't know whether they did or not.
they gualified for committeeman by registering, as I say,
they could get elected just by voting for themselves |
because, again, nobody else could be voted for.

Now, Mr. Johnston has also pointed out the

If

other thing is that in a case where a voter -- where a
candidate 1s unopposed, 1f you don't Tike that candidate,
you want to vote against that candidate, in the past, you
could vote, cast a write-in vote against him and just

register your disapproval 1f you disapprove of him. But

ACCURATE COURT REPORTING (615)244-DEPO or 244-3376
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you can't now unless they -- somebody has registered as a
And so this is something I think the
I prepared an administrative

write-in candidate.
commission should address,
complaint, but I didn't get it ready in time to file,
I'11 be happy to file it.

MR. CHAIRMAN: That's fine.

needs to go to that level just as long as you give us a
I don't

I don't think it

written, you know, complaint is what it is.
think 1t has any more significance if 1t's a letter or in
the form of a legal pleading, but we -- let me just .
respond first, and then I'11 open it up to the other
we are obligated to follow state law,
so in terms of

commissioners.
whether we agree with it or not.
qualifying for write-in candidates and that type thing,

our hands are bound on that. we have got to comply with

state Taw.
Now, that may be something that you all want to
challenge the state law to have it declared

unconstitutional. And if you all want to do that, you
know, I am hot going to encourage you, but I'm not going

That's your right. But we, as

to discourage you either.
the Commission here in Davidson County, what are your
suggestions that we can do other than disregard state

Taw?

MR. CHEATHAM: well, our suggestion {is that you

12
make a duty -- make an effort to inform the voters by
having available the Tist of, say, qualified write-in
candidates at the polls and possibly tel] them that under
state law, they cannot vote -- they cannot write -- their i
write-in votes will not count unless the person is
registered.

MR. CHAIRMAN:
this afternoon with Mark Goins, the state election
coordinator, about that, and they are very sensitive
about any of our poll workers saying anything to the
voters that might indicate a preference to vote for a

write-in candidate or democratic or republican or
So we have

I had a fairly long conversation

independent or 1ibertarian or anybody else.
basically instructed poll workers, "You can't talk to the
voters in terms of who the candidates aé%%or what" -- you
know, anything Tike that. That's the votérs' obligation
to educate himself before he gégs to thq”;o11s.

so we are handicapped in that -regard also as

trying to say anything inside. I IF you go outside the
100-yard boundary on the campaign and ege%yth1ng.~1t's a
different situation. But inside that r§gh is a

sanctuary.

. ng}
MR. CHEATHAM: I know this, M§} Johnston has
said that he interpreted the statute to say that you do

have an obligation to inform on this matter.
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MR. JONNSTON: well, it might be helpful if the |

commission were to publish educational materials about
write-in votes and write-in candidates and have that
available at the Commission offices and before the
election, certainly 50 days before the election, so that
the persons who might be considering making themselves a
write-in candidate would know what the law is. That
wouldn't have -- I don't think violate your rules about
polling inside the poll place. But also, the large
majority of the public doesn't realize this statute even

exists, so they are just typing in a name and it's a

nullity. To let it go on without question, I think is --
is not following the statute, and I would encourage you
to take a second look.

MR. CHAIRMAN: A1l right. I'm going to open it
up to the commissioners. commissioner Tricia.

COMMISSIONER HERZFELD: Tricia? Tricia, why
don't you ask your question.

I just have a question about this

administrative complaint versus a previous lawsuit that
was filed against this commission for the same
generalized 1deas. And it looks 1ike in that previous
opinion from the Court of Appeals -- that appears to have
not been appealed to the Tennessee Supreme Court -- is

that the court of Appeals already dealt with this issue

14

square on, So I guess I am either reading your
administrative complaint wrong or is there a difference
between that opinion and what it is you are asking for
now?

MR, JOHNSTON: Yes.
COMMISSIONER HERZFELD: What is it?

MR. JOHNSTON:
that challenged the constitutionality of the statute is
pending before the Tennessee supreme Court under Rule 11
application --

COMMISSIONER HERZFELD: So the decision hasn't
been granted yet?

MR. JOHNSTON:
with respect to the decision of the Court of Appeals,
One was, was the statute
And they sald, no, it's

Then they said -- then

It has not been granted. Now,

they addressed two 1ssues.
unconstitutional on its face.
not unconstitutional on its face.
the second question was, was it unconstitutional as
applied.
applied. what I have raised in this petition is not a
constitutional gquestion. It's a question of constructive

fraud, which 1s a state claim independent of any

constitutional issue.

Now, for a constructive fraud to occur -- and

this does not require intent -- it can -- it just has a

ACCURATE COURT REPORTING (615)244-DEPO or 244-3376
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fraudulent result, which is what I would contend you have |

here. You have to have a representation that is wrong or

an omission that is wrong that is justifiably relied upon
by the plaintiff to his detriment. And what we have here
|

{s -- and there has to be a duty. There has to be a duty

that was breached which resulted in this -~ in this harm.
COMMISSIONER HERZFELD: I'm sorry to interrupt.

so is 1t your allegation that the duty is for us to post

those names?
MR. JOHNSTON:
COMMISSIONER HERZFELD:

yYes.
Just to short-circuit

that a Tittle bit.
MR. JOHNSTON:
COMMISSIONER HERZFELD:
{s that the court of Appeals specifically found that they
reject the notion that the Davidson County Election
so if that's the underlying

okay.
So I guess my question

commission has that duty.
basis for your claim of fraud, are you asking us to make
a decision that 1s opposite that of what the Court of
Appeals has already found?

MR. JOHNSTON: The Court of Appeals said that
they have searched the entire Code and could not find any
language creating a duty to educate the public. what I
have done in the attachment to the petition is to

highlight those sections of the Code that were,

16
obviously, overlooked by the Court of Appeals. So in
Tight of the fact that the black letter law says you do
this, you do have a duty, I think you don't have to pay
that much attention to the Court of Appeals because they
were dealing with constitutional issues. This is a
constructive fraud issue.

COMMISSIONER HERZFELD:

they missed something, and you found other duties that

so your position is

they just didn't find?
MR. JOHNSTON:
that is cited in the administrative complaint -- and
coples of which are attached as Collective Exhibit C to
the complaint -- you will find underlined there the duty
to educate the public, inform the pub11g¥;bout election

ves. And if you look at the law

laws. T don’'t know how much clearer yoij &an be than
r by =

that. i

MR. CHAIRMAN: ATl right. Exeuse me. Are
i (e :

you -- :

COMMISSIONER HERZFELD: I'm findshed.

COMMISSIONER LAWSON: The one;Zgntence that

jumped out at me in the opinion was, "We_reject the

notion that the Election Commission hascg)duty to post

the notice that Mr. Johnston suggests." So the court of
Appeals has said that the Election Commission does not

have a duty to post the notice that you would 1ike to
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have posted,
There are two notices, and I'm
The

MR. JOHNSTON:
not sure which notice the court was talking about.
first notice 1s advising the public what the law 1s with
respect to write-in candidates. oOkay. The second notice
was requesting a notice of those persons who had, in
fact, qualified for write-ins. Now, if they are talking
about the second one, that doesn’'t preclude the
commission from acting on the first one.

COMMISSIONER LAWSON: I beljeve the court also
held that, "It is necessary for a write-in candidate to
publicize and garner support for his or her candidacy
just as it is for a candidate who has filed a qualifying
petition and is identified on the printed ballot."

so the Court of Appeals has held, whether it
was an actual holding or whether it was dicta, that
Tennessee state law says a write-1n candidate's duty is
to inform the public and to garner support based upon
that candidate's activities.

MR. JOHNSTON: The statute doesn't say that,

COMMISSIONER LAWSON: Would you agree that the
court of Appeals opinion says that?

MR. JOHNSTON: I agree that they say that.

Now, there are a number of people who qualify as
candidates, and they may not win their election, but they
18
are registered on the ballot. And they don't make an
effort to -- to educate the public as to their candidacy.
They are still on the ballot, and they can still receive
votes that are counted.

MR. CHAIRMAN:

COMMISSIONER LAWSON:

COMMISSIONER DELANIS:
suggested to us that the remedy here should be that the

poll workers would have a 1ist of qualified write-in

Go ahead. Are you through?
Yes.

How are you? You have

candidates?

MR. JOHNSTON:

COMMISSIONER DELANIS:
you are saying, but it's -- but it's one --

MR, JOHNSTON: Posted somewhere inside.
they ask for it, 1t's thare.

COMMISSIONER DELANIS:
than having a ballot? 1It's a Tist of candidates.
that very similar to the ballot that the write-in
candidates haven't gotten on?

MR, JOHNSTON: No,
You don't -- you don't vote, cast a

You sti11 have to take whatever

Yes.
It may not be everything

If

How is that different
Isn't

because it is -- it will be

a separate 1ist.

vote on that 1ist,

information that 1s on the 1ist and then type it in.
COMMISSIONER DELANIS: Is it your position that

this 1ist should only be avallable when somebody asks
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them for it or do you want us to post it somewhere?

MR, JOHNSTON: I think it should be posted, and
if somebody has a question, then the -- not all the poll
workers, obviously, but the election officials in charge
of that particular polling place should be educated
enough to explain what 1t's all about.

MR, CHEATHAM: I would like to throw in the
fact that -- I mean, I don't necessarily agree with the
court of Appeals opinion, but if the Court of Appeals
opinion says you don't have a duty to do something,
doesn't mean you can't do it.
COMMISSIONER DELANIS:
MR. CHAIRMAN: We understand that.
COMMISSIONER DELANIS: I think you said that
of this complaint 1s constructive fraud.

I understand.

the basis

MR. JOHNSTON: Yes.

COMMISSIONER DELANIS: Fraud on the electorate?

MR. JOHNSTON: Yes. On me in this instance and

on Mr. cheatham in his instance.
COMMISSIONER DELANIS:
it, kind of a tort concept.
MR. JOHNSTON: It is.
COMMISSIONER DELANIS:

That's, as I understand

And I have read a lot of
legislative history, and I know statutes get passed that

are not just constructively fraudulent in terms of what

20

was represented about them, but it sounds to me as if
this constructive fraud theory is actually a tort theory.
Have you ever seen a case that applied it to a sftuation
where a statute is being challenged or a procedure is
being challenged as oppased to seeking a remedy and
damages or some other tort type record?

MR. JOHNSTON: I don't have the case with
It's Parks versus Alexander, 1980 Tennessee Supreme
I was a plaintiff in that case as well, as a
It was challenging the amendment to the

yYes.

me.
court case.
matter of fact.
state constitution dealing with the subject of public
education and whether or not the‘]anguggf was broader
than what the call of the convention hdgdibeen. And the
court discussed in that opinidn constryctive fraud but
dismissed the case for lack of standing;; So it has been
used in the election context.f' <@

COMMISSIONER DELANIS: But never as part of a

court’'s holding? ;
MR. JOHNSTON: No. Well, nogha- not in
o
You've pointed us to

Tennessee.
COMMISSIONER DELANIS:
some statutes that you think create a duty for us to

educate the electorate.

JOHNSTON: Yes.

MR.
COMMISSIONER DELANIS:

pidn't you have an
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1 opportunity to cite those same statutes to the Court of
Appeals in this Johnston versus Davidson County Election
commission case?
MR. JOHNSTON:
COMMISSIONER DELANIS:

2

3

4 we did.

5

6 opportunity to cite them to the Supreme Court in your
7

8

9

And didn't you have an

application for --

MR. JOHNSTON: We have.
COMMISSIONER DELANIS: So you have -- you have
10 cited the same statutes to them?

11 MR, JOHNSTON:
12 COMMISSIONER DELANIS:

13 complaint 1n this previous case, raise the issue of

Yes.
And didn't you, 1n your

14 constructive fraud?

15 MR. JOHNSTON: Yes, but it was not ruled on by
16 the Court.
17 COMMISSIONER DELANIS: Okay. Is it sti11 part

18 of your case then to the Tennessee Supreme Court?
19 MR, JOHNSTON: I don't believe so. I think the
20 case before the Supreme Court now deals strictly with the
[ 21 two articles in the state constitution we believe do not
22 permit this statute to --

23 COMMISSIONER DELANIS: Did you abandon that

24 argument before the Supreme Court? '

25 MR. JOHNSTON: No. I don't know that we have

= SR >

abandoned that argument before the Supreme Court. The

pl
2 unconstitutional as applied makes the same claim except
3 in constitutional terms as opposed to tort terms.

4 COMMISSIONER DELANIS: Okay. But 1t was part
5 of your case to the court of appeals, and it's not part
6 of your case to the Supreme Court?

7 MR. JOHNSTON: With respect to the Ssupreme

8 court, we wanted to narrow it to the one constitutional
9

1ssue that we thought would get their attention.

10 COMMISSIONER DELANIS: Thanks.
11 MR. CHAIRMAN: Any other..,
12 COMMISSIONER STARLING: Well, being --

13 Mr. Johnston, how are you doing? Being a nonlawyer, this
14 is Tike my second tryout. If we were to -- to grant your
15 complaint, how does that affect other County Election

16 commissions? wi11 we be doing something, providing

17 information that the other 94 counties would not be

18 doing?

| 19 MR. JOHNSTON:
20 don't know what the policy at the state level is except
21 what the Chairman offered just a few minutes ago. It may
22 be, for it to have statewide application, it would have

well, that's a good guestion. I

23 to come from the state office.
24 COMMISSIONER STARLING:
25 am asking that is because we get -- 1ike Mr. Buchanan

veah. The reason why I
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said, we get directed from the State on how we implement

any policy. It has to be approved, and if we were to

grant it, we would definitely have to get approval from

the state to do this, $o I am Just trying to see {f --

1f this complaint really should have went to the State

where it would have statewide implications.

MR. JOHNSTON: That's an interesting question,

You can argue round or flat. To pursue claims like this,
you have to exhaust your administrative remedies. where
does the administrative remedy reside with respect to my

personal injury, which is this commission. 50 out of
abundance of caution, I started at the bottom.

and, you know, if we are not abTe to get a satisfactory

And --

resolution here, then the next step will be at the State

Tevel.

Yeah, I am not ‘

I totally understand

COMMISSIONER STARLING:

necessarily against the complaint.
I totally understand it, but

what you are talking about,
T am just trying to protect on if we did something --
they could -~ even if we voted to grant the complaint, I
am almost certain that the state coordinator wouldn't

allow us to implement it,

MR, JOHNSTON: I appreciate

Yes, I understand.

that.

MR. CHAIRMAN: That's consistent with my

24

conversation with him earlier today, was that they want
all 95 counties to be uniform in the way they conduct

elections.

MR, JOHNSTON:
why that the statute is not more widely publicized and
It's been on the book since

Nobody has come up with a reason

understood by the public,
2003, and -- and people are -- are writing in votes all

the time with the expectation, not that their candidate

is going to win, but as an expression of their dissent or

their dissatisfaction.
MR. CHAIRMAN: I understand where you are

It's not without some sympathy on behalf of

coming from,
the commissioners that they have receiygg this |
information. The problem is, at the last meeting -- and
T will ask for Nicki to respond--- we agked her to sort
of tell us what the Tegal ram1f§cations;ﬂéu1d be if we
did something 1ike this. And T will teFPyou that in my
conversation with Mr. Goins -- well, and?ghe staff, one
is, we don't even know who the write-in ¢andidates are
for, what, when, two days before the e1éct1on7

uh-huh. o

So we have very limited ability

MS. NIXON:

MR, CHAIRMAN:
to publicize it or print materials, because the campaign
workers come in a week before to get all their literature
so we don't even know who

to take to the polling places.
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they are. This past election that you complained about,
we had no write-in or no qualified write-in candidates.

So your -- your complaint may be moot because we didn't

have any qualified write-in candidates.
well, that 1s an interesting

MR, JOHNSTON:
point, and maybe the reason that there were no gqualified
write-in candidates 1s because there was no information
published as to the procedure to qualify 50 days before
the election.

MR. CHAIRMAN:
question of what responsibility do we have to educate the
public as to the possibility of qualifying -~

MR. JOHNSTON: That's the bottom Tine.

MR. CHAIRMAN: -- versus all the other statutes
that apply to people qualifying to vote and voting,
et cetera., And if you say, well, you have got an
obligation to affirmatively inform people about this

right, what other rights would we have that obligation?
so that's

But then you get into the

we are going into uncharted territory here.
our problem from this perspective.

MR. JOHNSTON: well, my -- my role here today
is just to point out the problem, try to establish an
administrative record of some sort so that if a higher
authority has to review the issues, they will know it has

10 to, and I have certainly done in my career.
11 Tike maybe you might actually get legislators and people
12 who are running for office to be sympathetic to that

been thoroughly discussed at this level, and a proper

26
decision has been made and be proffered for further

review.

MR. CHEATHAM: If there were no qualified
write-in candidates, that means that there was no
election on this committee, the post I am talking about,
because -- because nobody could cast -- if they casted a
write-in vote, got counted.

MR. CHAIRMAN: That's back to the statute you
cited about the 50 days, et cetera, which is a State
statute that we have no control over. It seems to be the
statute that needs to be addressed, and you perhaps
already addressed {t unfavorably.

MR. CHEATHAM: As I understand the law, I think
this issue could be raised again if it were raised on
a -- by a different person in a different situation,
Maybe you would have that precedent to argue against.
you could make a better argument, you might win.

Mr. Johnston, how do you take

If

MR. CHAIRMAN:

that?
I take it on the chin.

MR. JOHNSTON:
COMMISSIONER HERZFELD: If I could just make
one comment.
MR. CHATRMAN:
COMMISSIONER HERZFELD:

are sympathetic to what you are sayling.

Yeah.
I do agree that people
A whole lot of
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1 people really definitely do not understand that there is
2 this requirement in the law, and I am very sympathetic to

But it seems like maybe your appropriate remedy
You know, perhaps if you were to

3 that,
4 might be Tegislative.
5 go to the various legislators and explain that {ssue, you
6 could modify or repeal the law that you had as opposed to
7 trying to challenge it on various grounds of the court.
8 I mean, I think it's pretty clear we're being
9 set up to be sued at this point, which I'm sympathetic
But it seems

13 cause.
14

MR. JOHNSTON: I would -- I would Tove to

However, I have read

15 believe that would be practical.
16 the legislative history that went back on how this was

17 initially proposed in 2003, and the short name for this
18 statute was called the Income -- I'm sorry, the Incumbent
19 protection Act. Now, you are asking me to go to those
20 incumbents and ask them to undo something that is to

21 protect them. Probably not.

22 MR. CHAIRMAN: ATl right. Any further
23 discussion?
24 COMMISSIONER DELANIS: Will the Chair want us

25 to give us -- give our reasons why we vote? This is

=Sy S . - =

1 going to be going somewhere else potentially.

2 MR. CHAIRMAN: If you would 1ike to, I am more
3 than open to have -- first, we need a motion to do
4 something and then a second and then a discussion, and

5 then we'll take the vote. $o do I have a motion on the

6 complaint by Mr. Johnston?

7 COMMISSIONER STARLING: Okay. I am trying to
8 figure out what the motion would be.
9 COMMISSIONER DELANIS: If this is a complaint

10 that we can act upon, then I move that we -- we state

11 that we have considered 1t and that we have decided not
12 to take any action in response to it.

13 MR. CHAIRMAN: oOkay. That is a motion that we
14 have received the compTaint. We have 11;¥;ned to the

15 complainants on it and that the Commissigh take no action
16 at this time. 0id I correctly state that?:

" ves.

17 COMMISSIONER DELANIS: —
18 MR, CHAIRMAN: And do I have a(ézcond tb that
19 motion? i ;;3 -

20 COMMISSIONER HERZFELD: I'l11 seéggnd it.

21 MR. CHAIRMAN: We got a motion éhd a second.

22 Now any discussion as to why you feel 11H§3the motion
23 should pass or fail, if you would 1ike to state your

24 position on it.
25 COMMISSIONER DELANIS: The State has passed a
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very extensive set of statutes on this issue, and the

R - 29 ||
election Taws are voluminous. Each of us has got a thick
book that sets forth the election laws, and we cannot

take on the job of educating the public on all of those
provisions. In addition, those statutes do provide that
there 1s a ballot, and write-in candidates, even if they

qualify, are not on the ballot. For us to essentially

create our own ballot on a separate piece of paper a day
or two before the election and then post it, I suggest
would create more problems than it would solve and put us

in a difficult position.

The election laws seem to put the burden on the
candidate to publicize the fact that they are running,
and that's probably the appropriate place to put the
burden. A write-in candidate -- a qualified write-in
candidate has the duty to tell the public that he is
And at this point, the election laws do hot put
And I think even though it has been

running.
that burden on us.
stated we are sympathetic to the issue that has been
raised, I think it would be dangerous to take on the duty
of publicizing any candidate's write-in candidacy.

1've got some difficulty with the standing
issue and some of the legal aspects of this that go
beyond the substance of the question that has been
This is essentially the same question that has

raised.

30

been raised at least once before, It's part of a pending

application for permission to appeal to the Tennessee
Evidently, thls 1ssue was expressly
There was a negative

supreme Court.
raised in the court of Appeals.
decision rendered in that case, and then counsel, for
strategic reasons, decided not to raise this very same
issue before the Tennessee Supreme Court.

The statutory time to challenge the election
has passed, and for those reasons, I think that there has
been a waiver or some -- there are procedural questions
with this -- with this petition to us. The position
taken by Mr. cheatham that the law as 1t exists now, the
procedure as 1t exists now could create a sham election r
and stealth elections. I am not so sure that what he
suggests would create equal if not worse danger.

And, finally, the cause of action for
constructive fraud, as I understand 1t, has never been
recognized in Tennessee as a basis to challenge a statute
or a procedure. It's a tort concept. So those are my
reasons for making the motion.

MR. CHAIRMAN: Al1 right. Any other
discussion? Anybody else want to say anything?

COMMISSIONER STARLING: Yeah. I just want to

say that I think that the complaint is a good complaint

in the sense that {t's bringing attention to an issue
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that really needs some discussion and some work on in the
statute. I just think the venue 1s the wrong place. I
think the venue should be the State coordinator because
of statewide implications.

and I understand you have to start at a certain
point and, but 1t does need some attention from the State
coordinator on a State Election Commission to deal with
that issue because 1t's an issue that's out there that
really 1s not educating the public the way it should be.
But I don't think it's Davidson county's responsibility
I think 1t's for the state Election
So that's

totally to do that.
commission to do that with some guidelines.
the reason why I am voting the way I am voting. :

MR, CHAIRMAN: oOkay. Any other comments?

I have sympathy for your position also, and I
vote against 1t today doing anything, but I think at
Jeast it's educated me that -- and this probably won't be
the last time something along those Tlines will be brought
up. I mean, 1f we can do some sort of brochure on
absentee -- I mean, write-1n voting or something we can
hand out or publish on the website or do something 11ke

that that 1s not going to put us in jeopardy but just, as
you say, an educational -- I think that's something that

But it wouldn't need -- it would i

we might could explore.

be a more administrative decision. we don't approve the

32

so, but, yeah, I appreciate you

website to start with.
bringing it to our attention.

No further discussion, we will vote on the
motion. A1l those in favor of the motion, say eye.

(The commissioners say Eye.)

MR. CHAIRMAN: Any opposed, no. Let the record
reflect it passed unanimously.

Thank you all for coming. We appreciate your
time as concerned citizens.

MR. JOHNSTON: Thank you.

¢(This concludes this section of the meeting.)

r~
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